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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in
the following way :-
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Appeal To Customs Central Excise And Service Tax Appellate Tribunal :-
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Under Section 86 of the Finance Act 1994 an appeal lies to :-
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The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at O-
20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad — 380 016.
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(i) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the
Service Tax Rules 1994 and Shall be accompany ed by a copy of the order appealed
against (one of which shall be certified copy) and should be accompanied by a fees of Rs.
1000/- where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or
less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied is is
more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of
service tax & interest demanded & penalty levied is more than fifty Lakhs rupees;-inthe.form of
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crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank
of the place where the bench of Tribunal is situated.
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(iii) The appeal under sub section (2A) of the section 86 the Finance Act 1994, shall be filed in
Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall be
accompanied by a copy of order of Commissioner Central Excise (Appeals)(OlA)(one of which shall
be a certified copy) and copy of the order passed by the Addl. / Joint or Dy. /Asstt. Commissioner or
Superintendent of Central Excise & Service Tax (OlO) to apply to the Appellate Tribunal.
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2. One copy of application or O.1.O. as the case may be, and the order of the adjudication
authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under Schedule-l in terms of

the Court Fee Act, 1975, as amended.
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3. Attention is also invited to the rules covering these and other related matters contained in the
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.
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4, For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under section 35F
of the Central Excise Act, 1944 which is also made applicable to Service Tax under section 83 of the
Finance Act, 1994 provided the amount of pre-deposit payable would be subject to ceiling of Rs. Ten

Crores,
Under Central Excise and Service Tax, “Duty demanded” shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

= Provided further that the provisions of this Section shall not apply to the stay application
and appeals pending before any appellate authority prior to the commencement of the

- Finance (No.2) Act, 2014.
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4(1) In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or

penalty, where penalty alone is in dispute.
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ORDER-IN-APPEAL

This appeal has been filed by M/s. Uday Autolink Pvt. Lid., F-14, Galaxy
Complex, Opp. Galaxy Cinema, Naroda, Ahmedabad-382 330 (for short “appellant™) against
Order-In-Original No.02/ADC/2019-20/MSC dated 10.05.2019 (for short “impugned order”)
passed by the Additional Commissioner of CGST & Central Excise, Ahmedabad North

Comm’rate (for short “adjudicating authority™).

2(i). The facts of the case in brief are that the appellant is a dealer for sale & service
of Maruti Suzuki brand cars. The appellant is holding Service Tax Registration for providing
taxable service. On the basis of stop filers data, an intelligence was developed and premises of
the appellant was visited by officers of Service Tax Comm’rate, Ahmedabad on 24.08.2015. It
was found that the appellant did not pay the service tax amount for the period from June-2014
to July-2015 and did not file the required Service Tax returns for the period from April-2014 to
March-2015. It was found that there was non-payment of service tax towards the Repair and
Maintenance Service and Business Auxiliary Service. [t was further found that the appellant
was collecting the handling charges from the customers on sale of the vehicle. Statements of
Shri Hirenkumar P. Trivedi, CFO and Shri Saurabh R. Shah, Accounts Manager of the
appellant were recorded wherein it was submitted that the handling charges were collected
towards transportation, loading-unloading of the vehicle from stockyard to showroom and vice-
versa and the said amount was a part of sale-price of the vehicle. It has also been stated in the
statement that the VAT has been paid on such handling charges and as per their understanding
no service tax is payable on such handling charges as they were not providing any service to
the customers. Vide their letter dated 28.02.2018 the appellant submitted that they had stopped
collecting handling charges from customers from September-2015 onwards.  This ended up
into issuance of Show Cause Notice dated 12.04.2018 (for short “SCN”) issued by the Joint
Commissioner of CGST and Central Excise, Ahmedabad North Comm’rate proposing (i)
demand of service tax pertaining to (a) Repair, reconditioning, restoration or decoration or any
other similar service of any motor vehicle, (b) Business Auxiliary Service (¢) Manpower

Supply Service (under RCM) as detailed in the Annexure-A to the SCN and demand of service

tax amounting Rs.35,72,922/- on the handling charges collected by the appellant from the

customers as detailed in Annexure-B to the SCN under Section 73(1) of the Finance Act, 1994

by invoking extended period alongwith interest under Section 75 of the Finance Act, 1994 (ii)
Recovery of late fee under Section 70 of the Finance Act, 1994 and (iii) imposition of Penalties

under Section 77 and 78(1) of the Finance Act, 1994. O/

2(ii). In the impugned order, the adjudicating authority confirmed the demand
alongwith interests, recovery of late fee, and also confirmed imposition of penalty as proposed

under the SCN. The appellant paid the amount of service tax as shown under Annexure-A (i.c.
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pertaining to the service (a) Repair, reconditioning, restoration or decoration or any other
similar service of any motor vehicle, (b) Business Auxiliary Service and (¢) Manpower Supply
Service) to the SCN alongwith interest and also paid the penalty voluntarily. However the
appellant was not satisfied with the demand of service tax on the handling charges collected by

them from the customers.

31 Thus the appellant preferred an appeal against such demand of service tax on

handling charges on the following grounds :

(a) that their stockyard & showroom are located at different places and they transfer motor
vehicle from stockyard to showroom as and when required and charge ‘handling charges’ from the
customers which are towards handling of vehicles before the sale and delivery;

(b) that they are paying VAT/Sales Tax on such handling charges and a certificate dated
20.02.2019 issued by M/s. Patel Consultax and duly signed by Shri Diwakar Patel, Advocate clearly
reveals that the VAT has been paid on the handling charges for the F.Y. 2012-13, 2013-14, 2014-15 and
2015-16;

(c) that any charges collected for pre-delivery of goods forms part of “Sale Price” and
hence it is trading of goods which is covered under negative list under clause (e) of the Section 66D as
“Trading of Goods™ and they are trading in motor vehicles i.e. cars;

(d) the Section 2(24) of the Gujarat Value Added Tax, 2003 “sale price” means the amount
of valuable consideration paid or payable to a dealer or received or receivable by a dealer for any sale of
goods made including the amount of duties levied or leviable under the Central Excise Tariff Act, 1985
or the Customs Act, 1962 and any sum charged for anything done by the dealer in respect of the goods
at the time of or before delivery thereof and includes....

(e) that the above definition clearly states that anything done by the seller of goods at the
time of or before delivery of goods shall be included in the selling price and would be subjected to VAT
and thus the handling charges will become part of sale price and would be subjected to VAT and not
service tax;

(f) that CBEC in the Circular No.96/7/2007-ST dated 23.08.2007 has clarified that the
service tax is not leviable on a transaction treated as sale of goods and subjected to levy of sale
tax/VAT; that this circular also stated that the payment of VAT/sales tax on a transaction indicates that
the said transaction is treated as sale of goods;

() that Circular No.699/15/2003-CX dated 05.03.2003 states that any activity of sales
dealer at the pre-sale stage or at the time of sale will not come under the purview of service tax;

(h) that the handling charges collected by them are in the nature of pre-delivery charges i.e.
before sale and delivery of the vehicle;

(1) that they rely on the judgement in the case law of M/s. Automotive Manufactdters Pvt.
Ltd. v/s. CCE, Nagpur reported in 2015(38)STR 1191 (Tri-Mum.) which states that the handling
charges incurred in connection with procurement of parts would form part of value of goods
subsequently sold and any consideration received for supply of goods woul not be covered within the
scope of Section 67 i.e. valuation of taxable service for charging service tax; that they further rely on
the judgement of Hon’ble Supreme Court in case of M/s. India Meters Ltd. v/s. State of Tamilnadu;

() that there is no suppression as their records were earlier audited upto March-2014 and
Audit Report issued on 20.03.2015 did not deal with the handling charges issue therefore they were
under bonafide belief that handling charges was not subject to service tax;

k) that the circulars and case laws clearly indicates that taxability of handling charges are
subject matter in so many cases and thus question of interpretation is involved and charge of
suppression is out of question and extended period can not be invoked;
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(1 that proviso to Section 78(1) states that the penalty would be maximum 50% of the
service tax where details relating to such transactions are recorded in the specified records for the period
beginning with 8" April, 2011 upto the date on which the Finance Bill, 2015 receives the assent of the
President (both days inclusive).

4. Hearing in this case was held on 10.10.2019 wherein Shri Punit Prajapati,
Chartered Accountant represented the appellant and reiterated the submission of the appeal

memo, explained the case in details and requested to allow the appeal.

5 I have carefully gone through the facts of the case, grounds of appeal in the
appeal memorandum and the various plea putforth in the appeal memorandum and during
personal hearing. The appellant has preferred this appeal against the demand of service tax on
handling chérges, charging of interest over such service tax amount and imposition of penalty
due to the demand of service tax in respect of handling charges. Therefore, the issue to be
decided in the present case is whether the handling charges are part of sale price liable to VAT

or to be treated as service charges liable to service tax.

6. The facts of the case reveal that the appellant is selling cars to the buyers and
also carrying out services of the cars. They receive the cars from the car manufacturer and
incur some expenses towards transportation, loading-unloading of the vehicle from stockyard
to showroom and vice-versa and then collect some charges towards it from the buyer when the
buyer buy the car. Thus, I find that the activity of the appellant is a pre-sale activity. I did not
find any service in this activity of the appellant and they even collect these charges at the time
of sale. M/s. Patel Consultax, who has conducted the VAT audit of the appellant, has also
issued a certificate dated 20.02.2019 regarding payment of VAT on the handling charges
collected by the appellant for the period under dispute. Service Tax is chargeable on the
service only and not on the sale of goods/vehicle as it falls under the purview of VAT. Thus,
once the activity of the appellant is considered as sale, the same can not be considered as
service. Whether the VAT on such sale has been paid or not, will not make the activity of the

appellant to be considered as service. So the question of demand of service tax on such

charges does not arise. O/

: /
7k [ further find that the CBEC in the Circular No.96/7/2007-ST dated 23.08.2007

has clarified that the service tax is not leviable on a transaction treated as sale of goods and
subjected to levy of sale tax/VAT. The same circular also stated that the payment of
VAT/sales tax on a transaction indicates that the said transaction is treated as sale of goods.
Circular No.699/15/2003-CX dated 05.03.2003 of the CBEC, in its last para made it clear that
any activity of sales dealer at the pre-sale stage or at the time of sale will not come under the
purview of service tax. After this, there is no ambiguity in deciding that the activity of the

appellant does not come under the purview of service. When the activity of appellant is not
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treated as service, the question of any levy of service tax on such activity does not arise. [ . \
therefore set aside the impugned order in respect of demand of service tax on handling charges.
Since the demand has been set aside, the question of charging interest on such demand and

imposition of penalty under Section 78 of the Finance Act, 1994 does not arise.

8. I view of above findings, I allow the appeal filed by the appellant and the same

M\\\\j

( Gopi Nath) \
Commissioner (Appeals)

stands disposed off in above terms.

Date: .11.2019

Attested

éi‘-,/\\k\ \ﬁ

(Jitendra Dave)

Superintendent (Appeal)
CGST, Ahmedabad. .

BY R.P.A.D. / SPEED POST TO :

M/s. Uday Autolink Pvt. Ltd.,

F-14, Galaxy Complex, Opp. Galaxy Cinema,
Naroda, Ahmedabad-382 330

Copy to :-
1. The Principal Chief Commissioner, CGST & Central Excise, Ahmedabad Zone.

2. The Commissioner, CGST & Central Excise, Ahmedabad Noth Comm’rate.

3. The Addl./Joint Commissioner, (Systems), CGST & Cen. Excise, Ahmedabad North Comm’rate.

4. The Dy./ Asstt. Commissioner, CGST & Cen. Excise, Division-1, Ahmedabad North Comm’rate.
: 7 Guard file.

6. P.A. File.



